the court reflected an evolving temperament of increased judicial scrutiny of discretionary administrative standards:
We stand on the threshold of a new era in the history of the long and fruitful collaboration of administrative agencies and reviewing courts. For many years courts have treated administrative policy decisions with great deference ... Courts occasionally asserted, but less often exercised, the power to set aside agency action on the ground that an impermissible factor had entered into the decision, or a crucial factor had not been considered. Gradually, however, the power has come into more frequent use, and with it, the requirement that administrators articulate the factors on which they base their decisions. "
Failure to appreciate this principle certainly contributed to the second Nor-Am decision. The facts were undisputed in Nor-Am that there was no evidence indicating that the products whose registration had been suspended were involved in any incidents or that the products had caused adverse effects in more than twenty years of use. Furthermore, a fair inference could be drawn that the one incident had been the sole motivating factor behind the suspension order and had been the result of negligence on the part of the injured persons.' Nothing in the FIFRA compels the conclusion that a suspension order issued without factual justification should be immune from threshold judicial review. For this reason, the second Nor-Am decision holding that the emergency suspension order was not a final order and therefore not reviewable appears erroneous.
Exhaustion of Administrative Remedies
In Jewel Companies, Inc. v. FTC' the Court of Appeals for the Seventh Circuit held that a district court has jurisdiction, prior to the completion of FTC proceedings and notwithstanding the doctrine of exhaustion of administrative remedies, to determine whether a commissioner in voting for the issuance of a complaint had improperly interpreted his statutory obligation. The FTC brought charges against retail buyers and "field brokers" alleging that the retail buyers directly or indirectly controlled the field brokers, who also were agents of produce sellers, thereby violating section 2(c) of the Robinson-Patman Act. 57 One of the three commissioners who voted for issuance of the complaint filed a separate statement indicating that he thought issuance was mandatory, rather than discretionary, when the Commission had "reason to believe" that the Robinson-Patman Act was violated. 1 s The buyers and brokers sought to enjoin administrative proceedings pursuant to his complaint, alleging that the commissioner's separate opinion indicated that he misunderstood his statutory authority.' 59 Three other grounds for relief were alleged but were summarily dismissed by the court: that the complaint did not state a cause of action under the Robinson-Patman Act; that the Commission did not find the issuance to be in the public interest; and that the Secretary of Agriculture had exclusive jurisdiction over the subject matter.' The district court, in denying the Commission's motion to dismiss, issued a temporary restraining order and certified the question to the appellate court."' The Seventh Circuit held that the district court had jurisdiction to make the determination.16 2 In order to conserve judicial resources, judicial review of administrative actions, including final orders, is generally limited in scope. 6 ' This policy is primarily implemented by two judicial inquiries, both of which reflect the desire to preserve the separation of the executive and judicial branches of government and the autonomy of independent agencies. 6 a corporation sued to enjoin the ICC from authorizing a rate increase, basing its claim on the language of the Interstate Commerce Act which declared that no rate increase was to be permitted unless, after a hearing, the ICC found that the increase rested on changed conditions other than the elimination of competition. 75 The corporation alleged that because the prescribed statutory hearing had not been held prior to a Commission-approved increase in rates, the ICC had exceeded its statutory p6wers and the rate increase was void. The Supreme Court pointed out that the corporation would have to proceed first through administrative channels if it were contesting the reasonablenss of the increase. However, the Court reasoned that the corporation was not contesting unreasonable or discriminatory rates or an error in ICC action but rather was questioning the power of the Commission to act. Consequently, the district court had jurisdiction to enjoin the enforcement of the order, even if the plaintiff had not attempted to secure redress in a proceeding bdfore the Commission.
17 6 This same reasoning underlies the Leedom v. Kyne 77 decision, wherein the NLRB determined that a particular bargaining unit was to include both professional and nonprofessional employees, although section 9(b)(i) of the NLRA clearly stated that the professional employees were not to be included unless a majority specifically voted for such inclusion. 17 In answering a suit seeking to vacate the NLRB determination as allegedly made in excess of its statutory powers, the Board argued that the district court lacked jurisdiction to entertain the suit. The Supreme Court held that the suit was not one seeking '" 'review', in the sense of that term as used in the Act, [of] 8 2 this exception to the exhaustion doctrine was further limited. The Court rejected plaintiff's argument that, since an independent contractor is not an employee under the NLRA,'8 a Board finding that Greyhound was the employer of an independent contractor's employees was in excess of its statutory power. The Court reasoned that the question of Greyhound's status was factual, was not a determination solely dependent on statutory construction, and was therefore to be determined according to the administrative procedures set forth in the governing statute. The exception to the Myers rule, represented by the Skinner & Eddy and Kyne cases, is therefore clearly a narrow one, and the cases indicate that review is permissible only for a purely legal question, rather than a mixed question of law and fact.
In Jewel Companies, Inc. v. FTC the Seventh Circuit considered that the question of whether a commissioner misinterpreted the Robinson-Patman Act as calling for mandatory issuance of a complaint when there is "reason to believe" that the Act has been violated was purely a statutory question and reviewable by a district court. Upon reviewing the doctrine of exhaustion of administrative remedies and exceptions thereto, the court reasoned that the relevant inquiry necessary to determine if such review is permissible is whether the plaintiff would have an adequate remedy in the appellate court after agency action. The Seventh Circuit reasoned that on final appeal the standard of review would be different from the standard for testing the authority of the commissioner, for on review of a final order the appellate court only assesses the factual determinations made by the agency, to decide only whether the final order is supported by substantial evidence.1 s4 The Commission's underlying authority to issue the complaint would not be questioned, the court reasoned, and therefore the review of a final order would be an inadequate remedy. The court concluded that granting review before the completion of administrative proceedings could be a dangerous precedent if it encouraged delaying tactics by wealthy parties. However, it recognized that under certain circumstances where there is a need for flexibility in judicial procedures, 8 5 review should be granted. Although not opposed to judicial review prior to exhaustion of administrative remedies per se, the dissenting judge asserted that inquiry into the reasoning process of a commissioner who votes as a member of a body is wholly improper in itself. 8 6 To support this contention he distinguished Wilson v. United States' 87 where such an inquiry was made but the reviewing body consisted of one officer and not a group of individuals. Furthermore, the dissenter felt that the legal issue in Jewel was of too little significance to justify dissecting and re-examining the votes, especially since there was nothing in the Commissioner's concurring opinion to indicate that he would have voted differently if he had correctly interpreted the law.
The exception to the exhaustion doctrine applied in Jewel is a reasonable one. Where there is merely a question of statutory interpretation there is no need to wait for the application of the expertise of administrative bodies since no factual determinations are to be made. The only question before the district court is whether the agency has power to act under the circumstances of the particular case. The court mentioned that if review is permitted only after agency action, Jewel could have no adequate remedy since the appellate court "would not question the authority of the Commission in issuing the complaint."' 8 There is no reason why an appellate court cannot inquire into the power of the Commission to determine if the agency acted outside the scope of its delegated powers,' 89 but such a procedure would amount to a waste of agency time and plaintiff's money, since the agency would be making a complete investigation of the complaint when it may have no power to do so-a situation that could have been avoided by the procedure sanctioned by Jewel. [ Vol, 1971:149 However, this procedure could be abused; excessive court review prior to administrative hearings would destroy the agency's role as an autonomous executive or regulatory body. But the possibility of some review prior to agency action, particularly where prescribed statutory procedures have been disregarded, should serve to remind agencies of the limitations on their powers without impairing their effectiveness. Generally speaking this exception, if not abused, is beneficial. But should this exception have been applied under the circumstances of the Jewel case where the only evidence that tended to show that the agency had acted outside of its statutory authority was the concurring opinion of one Commissioner? The chief argument against review under these circumstances is that it would tend to discourage the writing of separate opinions and would thereby deprive the legal community of novel theories that may be the majority opinion in future cases. However, the likelihood of this happening seems remote since an erroneous concurring opinion will be considered harmless error unless the concurring commissioner is the "swing man"-his vote being decisive for the determination of the particular issue. This was arguably the case in Jewel, for had the concurring Commissioner applied the appropriate law the complaint might not have issued. Thus, the pressure against writing separate opinions seems not to be very great. The advantage of the procedure sanctioned by Jewel is the saving of agency time, since the complex factual determinations that must be made in Robinson-Patman actions would be avoided if the court later finds the agency powerless to issue a complaint. Of course the time of the district court might needlessly be expended if it is found that the Commission does have power to issue the complaint, negating one of the purposes for which administrative tribunals were created. However, it seems clear that in taking into account the agency savings there would be a net conservation of time and elimination of unnecessary delay if the Jewel procedure is followed. In summary, the exception applied by the Jewel court is a desirable one, if not abused, and its application in the instant case was correct for the Commissioner's vote was crucial to the ultimate determination of plaintiff's rights. No sufficient policy consideration outweighs the objective of providing plaintiffs with adequate remedies without unnecessary delay and expense.
